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President’s Message

| would like to keep you all informed of the
activities and functions carried out by the Institute
during the period from April to June 2007.

The Institute is, no doubt, specialized in taxation

and therefore our views are highly concerned by

the Government, the public and the media. For a

timely and efficient gauge of the Institute’s

viewpoints on the Government financial budget

for the year 2007/08, the Financial Secretary,

Mr. Henry Tang, held a meeting with us prior to such release, for exchange of our
views and suggestions. We are pleased to see that the Government’s budget of
2007/08 has echoed our views and takes on board many of the Institute’s
suggestions. Our views and comments on the financial budget receive large public
awareness through the mass media. Besides, the Institute’s views on the tax issues
are also expressed to the Inland Revenue Department (“IRD”) regularly through the
meeting of the Joint Liaison Committee on Taxation (“JLCT”) of which our Institute
has two representatives. Through the JLCT’s meeting, the IRD’s draft practice notes
are discussed and commented before their finalisation. In order to foster our
relationship with the IRD, we held a lunch meeting with Mrs. Alice Lau, the
Commissioner and her colleagues in April 2007 for sharing views and discussion.
We took this opportunity to share and exchange our views directly with them. | hope
this lunch meeting can be arranged regularly so as to serve as one of the platforms
for our interactive communication.

In order to keep you abreast of the latest development of the tax issues, the
Institute’s Newsletter has incorporated some latest tax cases in Hong Kong and
updated information of the PRC for your reference. In addition, the Institute regularly
holds tax seminars for the members with the topics covering updated court cases,
field audit and investigation, etc in order to serve you for these purposes. | believe
you should find them practical and useful. You are welcome to advise the Institute of
any tax topics you prefer.

As | mentioned in the last Newsletter about the first-time Shanghai tour, the Institute
visited the Shanghai Tax Society and related tax authorities on 1 June 2007 with a
delegation of 16 members. We shared with them the latest Hong Kong economic
and financial background and were invited to have a dinner with them right after the
meeting. We received a very warm welcome from them. Please also keep informed
that we shall arrange an annual visit to Beijing probably in September 2007 and the
latest tax update will be received from the Beijing tax authorities during this visit.
You will be advised the details of such visit later.

Another important function we are going to organize is the 35" anniversary dinner
(“Dinner”) of the Institute. The Institute organizes a dinner function of large scale
every 5 years. The Dinner will be held at the Sheraton Hong Kong Hotel on 6
December 2007. A very distinguished guest will be invited as our guest of honour as
well as some entertainment shows be arranged. The Dinner will be organized under
the ad-hoc Organizing Committee, chaired by Mr. Bernard Wu. Further details will
be released soon and you are most welcome to join this Dinner with us. Please
mark your diary to participate this important function!

Richard Chow, President




Lunch with Commissioner of Inland Revenue on 17 April 2007

Our President, Vice-Presidents and some Council Members had a lunch meeting with the Commissioner of
Inland Revenue and her colleagues on 17 April 2007. During the meeting, we echoed the voices of the tax
concerns from the taxpayers and tax practitioners, including the Avoidance of Double Taxation Agreement
between the Mainland of China and Hong Kong.

We took this opportunity to foster the relationship between the Institute and the IRD and will keep a regular
dialogue with the IRD.

From left to right: Mr. Peter Kung, Mr. Thomas Lee,
Mr. Kenneth Leung, Mr. Y Y Chu, Mr. Li Man Fai, Mrs.
Alice Lau, Mr. Richard Chow, Ms. Jennifer Chan, Mr.
Bernard Wu, Mr. David Cho, Mr. Patrick Kwong, Mr.
Brian Chiu, Mr. Marcellus Wong.

Committees News

Certified Tax Agent (“CTA”) Examination

For the first time in Hong Kong, the CTA examination was held from 22 to 24 June 2007. The attendance rate
was about 50%. The examination result is expected to be released by the end of August 2007.

Continuing Professional Development Committee (“CPD Committee”)

On 30 April 2007, the CPD Committee had invited Dr. Jiehjou Joe Wu, International Tax Managing Director and
Economist of PricewaterhouseCoopers LLP and Mr. Fong Chan-Chang, Tax Director of
PricewaterhouseCoopers LLP to share their valuable experience on the professional practice in international
transfer pricing arrangement.

A seminar on “Recent Development of Field Audit and
Investigation in Hong Kong - A practical approach” was
held on 2 June 2007. Mr. Philip Hung, Tax Director of
PricewaterhouseCoopers Limited was invited as speaker
to update members details of the extended scope and
procedures adopted by the IRD when conducting audits
and investigations.  The seminar was successfully
launched with the seminar hall fully occupied.




On 15 June 2007, the CPD Committee had invited Mr.
Patrick Kwong, Principal of Ernst of Young to deliver a
speech in the seminar on “Recent Court and Board of
Review Decisions”. The seminar was also fully booked
and well attended.

Mainland China Committee

Meeting in Macau on 21 May 2007

Mr. Richard Chow, President, and Mr. Raymond Tang, Chairman of Mainland China Committee attended a
meeting on that date with # Gl ﬁﬁb%f%‘f represented by E[[I B¢ = and Hif#3 < and the Taxation
Research Centre of Macao represented by Ms. Kathy Wong held at The Taxation Research Centre of Macao’s
office. The participants exchanged the views on the appropriate topics and time table of a conference which
would be held jointly by # #3555 ¢, The Taxation Institute of Hong Kong, The Taxation Research Centre of
Macao and Hl[aszlfi'ﬁ?fﬁﬂtﬁ in Macau in the last quarter of 2007. Our members will be invited to participate in
the conference. Further information on the conference will be circulated in due course.

Visitors from Shenzhen on 30 May 2007

A delegation of 4 persons from 7;514]@&35‘;7%%@ headed by their
president, {é&%fﬁfﬁi visited our Institute on JO May 2007. Our
Institute, represented by 9 council members including our
President, Mr. Richard Chow and Vice-President, Mr. Bernard Wu,
welcomed the delegation and discussed with them on the revenue
and tax administration systems of Shenzhen and Hong Kong and
also shared the views of the delegation on the new Enterprise
Income Tax Law {#r{F-F Arif%iiE ) which will be enforced from 1
January 2008.

First Shanghai visit on 1 June 2007

Our Institute had the first delegation visiting Shanghai at the beginning
of June 2007. The delegation of 16 persons including Mr. Richard
Chow, President, Mr. Bernard Wu, Vice-President, 8 council members
and 5 members representing the Institute was welcomed by the
representatives of the Shanghai Taxation Bureau, Shanghai Society of
Taxation and Shanghai Certified Tax Agents Association at the joint
meeting held on 1 June 2007 to promote mutual friendship, exchange
views on various taxation topics, study the Shanghai tax
administration system and the development of Certified Tax Agents in
Shanghai.

Qualifying Exam Program Committee

Since 1999, the Institute has co-operated with the School of Continuing and Professional Education of the City
University of Hong Kong in offering the Qualifying Program for people who wish to be admitted as members of
the Institute. This year’s intake will begin their class in September with registration deadline on 3 August 2007.
For details, please refer to the website of the Institute at http://www.cityu.edu.hk/ce/cec/72006/.




Publicity Committee

Recently, Publicity Committee has held two luncheons on
18 April and 16 May 2007 respectively. We have more
than 20 members attended each of the luncheon
gatherings. On 18 April 2007, the speaker, Ms. Sylvia Siu,
a Hong Kong lawyer, was kind enough to give a speech on
“How mediation works in resolving disputes”. The luncheon
and the speech were both warmly enjoyed by the
attendees.

For the gathering on 16 May 2007, Dr. Bily Mak,
Associate Professor of Hong Kong Baptist University, who
is also a well-know columnist in many economics journals
and a celebrity in TV shows, shared his investment advice
with the audience about “Investment in Red Wine for the
past few years”. Members were surprised with the high
yield ratio by red wine investment over the last few years.

Taxation Review Committee

The Taxation Review Committee has prepared a detailed report on the Hong Kong’s business taxation regime
for the Asia-Oceania Tax Consultants’ Association (“AOTCA”). The report, which will be published in AOTCA’s
Technical Reports Vol. 11 in June 2007, covers most of the fundamental topics on Hong Kong’s profits tax
regime. It would be a good guide to our business tax system. Interested members can request a copy of this
report by sending an email to the Institute’s secretariat. Patrick Kwong, Co-chairman of the Committee, and
Godwin Ng, member of the Committee have made significant contributions to the preparation of this report.

Technical News Update

Hong Kong Tax Update

Departmental Interpretation and Practice Note No. 44 (“DIPN 44”) revised in April 2007

The Inland Revenue Department (“IRD”) revised DIPN 44 in April 2007 in order to incorporate the views of the
Mainland State Administration of Taxation (“SAT”) as regards SAT’s interpretation of certain provisions of the
Arrangement between the Mainland of China and the Hong Kong Special Administrative Region for the
Avoidance of Double Taxation and the Prevention of Fiscal Evasion with respect to Taxes on Income (“the
Comprehensive Arrangement”). The SAT’s views were detailed in its tax circular Guoshuihan GSH [2007] 403
issued earlier in the same month.

The most important point covered by the revised DIPN 44 and GSH [2007] 403 concerns the interpretation of the
concept of “6 months within any 12-month period” contained in the Comprehensive Arrangement. The
significance of the concept and the different interpretations adopted by the IRD and SAT in that regard is
explained below.




6 months within any 12-month period

The furnishing of services by an enterprise of One Side directly or through employees or other personnel in the
Other Side for a period or periods aggregating more than 6 months within any 12-month period would render the
enterprise as having established a permanent establishment in the Other Side, and thereby expose it to taxation
in the Other Side. The IRD and SAT however hold different views with regard to how the 6 months should be
counted.

The SAT'’s current position is that for a project lasting not longer than 12 months, an enterprise’s presence in the
Other Side is taken as including all the months starting from the day when the enterprise first has employees or
other personnel rendering services in the Other Side in relation to the project to the last day of such services —
subject to the exclusion of one month whenever such services are continuously absent for 30 days during any
period of the project. For a project lasting longer than 12 months, the relevant period for applying the aforesaid
test is any 12-month period rolling either forward or backward from the date of any arrival or departure of an
employee or other personnel rendering services in relation to the project in the Other Side.

Conversely, the IRD is of the view that a month comprises 30 days and therefore the relevant days of presence
should be counted separately and then added together to ascertain if the aggregate exceeds 180 days within
any 12-month period.

Court and Board of Review’s Decisions

Court of Final Appeal rules that interest on loans raised to fund dividend payments qualifies for a tax
deduction

In the judgment of Zeta Estates Limited v Commissioner of Inland Revenue [FACV 15/2006] handed down in
March 2007, the Court of Final Appeal held that interest charged on shareholders’ loans raised to fund dividend
payments was tax deductible.

Underpinning the decision was the judges’ view that “whether or not a dividend should be declared out of
accumulated net profits, were questions for the commercial judgment of the directors. They were no possible
concern of the Commissioner, or the Board of Review, or the courts.”

It was held on the evidence of the case that once dividends were declared, the taxpayer was obliged to
discharge the liability to pay the dividends, either by way of raising new loans, or by selling certain of its income-
earning assets. Therefore, the shareholders’ loans raised to fund the dividend payments were regarded as
having an underlying purpose of enabling the taxpayer to discharge the dividends declared without disposing of
any of its income-earning assets. As such, interest on the loans was regarded as having been incurred for the
purpose of producing chargeable profits within the terms of Section 16(1)(a) of the Inland Revenue Ordinance
(“IRO”) and thus tax deductible.

Kim Eng Securities (Hong Kong) Limited v CIR [FACV No. 110of 2006]

The Court of Final Appeal handed down its decision in March 2007, upholding the decision of the Board of
Review (“BOR”) that the relevant income in question was sourced in Hong Kong, and therefore fully chargeable
to tax under Section 14 of the IRO.

Stock brokerage commission and interest income on margin facilities granted to clients by the taxpayer as a
Hong Kong broker were in dispute in the case. The relevant income was earned by the taxpayer in respect of its
roles in facilitating the clients and its affiliated broker in Singapore to circumvent certain Singapore regulatory
rules in respect of stock transactions executed in the Singapore Stock Exchange.

In the circumstances of the case, the BOR held that the relevant income earned was not for the underlying
transactions executed or credit facilities granted outside of Hong Kong, but for the taxpayer’s role for bringing
together the complimentary needs of the clients and its affiliated broker in Singapore. Since the bringing together
was done by the taxpayer in Hong Kong, the source of the relevant income was therefore onshore.




On appeal, the Court of Final Appeal upheld the BOR’s decision.

D43/06 — a 50:50 apportioned of profits granted to a taxpayer’s import processing arrangement

In a recent case D43/06 the BOR ruled, on the facts and evidence of the case, that profits derived by a Hong
Kong taxpayer from the sale of goods manufactured or processed by its PRC subsidiary under an import
processing arrangement should be apportioned on a 50:50 basis as a matter of law.

This ruling is in contrast to the assessing practice of the IRD under which, as a matter of concession, the 50:50
apportionment is granted only to contract processing arrangements. The IRD is being of the view that import

processing arrangements do not qualify for the 50:50 apportionment. The Commissioner of Inland Revenue has
asked the BOR to state a case for her appeal. .

PRC Tax Update
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If you prefer to receive future issues by soft copy or require to update us with your new correspondence details,
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